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Table below) agamst Order -in- 0r1gmal No. 13/D/2020 21 "
(hereinafter referred to as ‘impugned order’) passed ;by 'Ilthe Assistant
Commissioner, Central GST Division, Morbi-1 (hereinafte" ferred to as
‘adjudicating authority’):- - ' o

. : - M/s. Magnum Cera s P. Lim1ted
1. | V2/110/RAJ/2021 | Appellant No.1 | 8A National nghwayt Rafaleshwar '
. GIDC, Morbi 363642. f;

| ~ } Shri Vel]1bha1 Khoda hal Ughreja, -

2. | V2/110A/RAJ/2021 | Appellant No.2 | Director, M/s. Magn m Ceramics

_ P. Limited, 8A Natiopal Highway,

Rafaleshwar GIDC,_ *; Brbi
[ Shri Mukeshbhai N.. lighreja,

3. | VZ/111/RAJ/2021 | Appellant No.3 | Director, M/s. Magh'- Ceramlcs

: ' P. Limited, 8A Nat_l"

Rafaleshwar GIDC;'M f

2. The facts of the case, in brief, are that the Appellant I:Was engaged in
manufacture of Ceramic Floor and Wall Tiles falling under Chapter Sub-Heading
No. 69071010 of the Central Excise Tanff Act, 1985 and was holdlng-_ Central Excise
Registration No. AAFCM221bGXM001 “Intelligence gathered by' ”he officers of
t, Ahmedabad
(DGCEI) indicated that vanous Tile manufacturers of Morbi We;e indulglng in

Directorate General of Central Excise Intelligence, Zonal U t

malpractices in connivance w1th Shroffs / Brokers and therebyﬁ eggaged in large

‘scale evasion of Central Excise duty. Simultaneous searches were;: carried out on
22.12.2015 at the premlses of Shroffs in Rajkot and Morbi and variéus lncnmmating _
documents were seized. On. scrutmy of said documents and Statelhents tendered

by the said Shroffs, it was revealed that huge amounts of cash yvere deposited

from all over India into bank accounts managed by said Shrof :__and such cash

amounts were passed on to Tlle Manufacturers

2.1 Investigation carrled out revealed that the Shroffs opened bank accounts in
the names of their firms and passed on the bank account. detai_ls to the Tile

manufacturers. The Tile manufacturers further passed on the baﬁlqaccou nt details
to their customers/ buyers with instructions to deposit the cash ln respect of the
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the custo&ters used to inform the Tile manufacturers, who in turn would inform
to the Shroff Details of such cash deposit along with the copies of pay-in-slips
were cornmunlcated to the manufacturers by the Customers The Shroffs on
conflrmlng the receipt of the cash in their bank accounts, passed on the cash to
the Tile manufacturers after deducting their commission. This way the sale
proceeds"ibf an illicit transaction was routed from ‘buyers of goods to Tile
manufactérers
. il ) .

2.2 Du@qg scrutiny of documents seized from the office premises of M/s
Natio\nat 'ﬁﬁ('t_erprise, Morbi, Shroff, it was revealed that the said Shroff had
received total amount of Rs. 1,13,45,213/- in their bank accounts during the
period frtfgn‘Ob.b.2015 to 06.12.2015, which were passed on to the Appellant No.1
in cash. The said amount was alleged to be sale proceeds of goods removed
clandestiﬁel‘y by the Appellant.

3. Shéw Cause Notice No. DGGI/AZU/Group-B/36-37/2019- 20 dated

Appeal No: V2/110, 110A & 111/RAJ/2021

Fy

30.07. 2019 was issued to the Appellant No. 1 calling them to show cause as to why |

Central Exmse duty amounting to Rs. 14,18,162/- should not be demanded and
recovered from them under proviso to Section 11A(4) of the erstwhile Central
Excise Acg, 1944 (hereinafter referred to as “Act”) along with interest under
Section 11AA of the Act and also proposing imposition of penalty under Section
T1AC of tt!e_Act and fine in lieu of confiscation under Section 34 of the Act. The
Show Cauée_?Not'ice also proposed imposition of penalty upon both directors of the

firm i.e., i&bpellant Nos. 2 and 3, under Rule 26(1) of the Central Excise Rules,

2002 (heréinafter referred to as “Rules”).

3.1 The above said Show Cause Notice was adjudicated vide the impugned
order whéi'ein the demand of Central Excise duty amounting to Rs. 14,18,162/-
was conflrmed under Section 11A(4) along with interest under Section 11AA of the
Act. The 1‘”.___pugned order imposed penalty of Rs. 14,18,162/- under Section 11AC
of the Act?ﬁpon the Appeltant with option of reduced penalty as envisaged under

provrsmns“of Sectlon 11AC of the Act. The lmpugned order imposed penalty of Rs.
2,00, OOOFf" each upon both directors of the firm (appellant No.2 & 3) under Rule
26(1) of tf é':' ules.
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Appellant No. 1:-
(i) The adJudlcatmg authonty has relied upon: Statemigts of Shroff,

~ Middleman/Broker while conflrming the demand ra ed in the show

_cause notlce However, the ad]ud1cat1ng authority has... sed the order

without allowing cross examination of Departmental vrltnesses in spite
of specific request made for the same. It is settled posipon of law that
any statement recorded under Section 14 of the Central Excise Act, 1944

~ can be admitted as ev:dence only when its authenticity}' is established
under provisions of Section. 19D(1) of the Act and relled,ypon following
case laws: o :

(a) J.K. Cigarettes Ltd. Vs. CCE 2009 (242) ELT 189 ( ,el).
(b) Jindal Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P& H)

(c) Ambika International - 2018 (361) E.L.T. 90 (P & H) )
{d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)
{e) Andaman Timber Industries -2015-TIOL-255-5C-CX . |
() Parmarth iron Pvt. Ltd - 2010 (255) E.L.T. 496 (All )

(i) In view of the provisions of Section 9D of the Central. l;:xase Act, 1944

and settled posutlon of law by way of above referred juﬁgments, since
_"f"allowed their
statements cannot be relied upon whlle passmg Qhe order and

Cross examlnatlon of departmental witnesses were n'

__-_determmmg the duty amount payable by it. Espec1allywhen, there is
no other evidence except so called oral evidences‘in the form of those
statements and un-authenticated third party pnvate records.
Therefore, in view of the above, impugned order passed by the learned
Assistant Commissioner is liable to be set aside on thrg_ground too.

{(iii) That the adjudlcatmg authority has not neutrally evaluated the
evidences as well as submission made by it but hea\nly rehed upon the
general statements of Shroff and private records of M/s National
Enterprise, Morbi reproduced in the SCN. He has not ;s‘:een that Shri
Veljibhai Khodabhai Ughreja, D1rector of the Appellant has filed

~ affidavit dated 30.6.2020 to the effect that they have not mapufactured

'and cleared goods mentioned in the SCN without' mvou;e and without

payment of duty of excise; that they have not recewéd any cash as
mentioned in SCN from any person
A,m | .»

(iv). That the adjudicating authority based on the scan copy of certain bank
accounts of Shroff and scan copy of prwate records of
middleman/broker and general statements ',qf " Shroff and

iddleman/broker tried to discard vital dlscrepancies" raised by the

{lant without any cogent grounds. There is no- lmk between the

i Page50f19




(v)

(vi)

Appeal No: V2/110, 110A & 111/RAJ/2021

“bank accounts of Shroff and private records of middleman/broker.

Therefore, in absence of receipt of cash by the Shroff, link of such

payment to middleman/broker and payment of cash to appetlant, it is
:.-erroneous to uphold the allegations against appellant. He not only failed
to judge the allegations, documentary evidences and defence neutrally
""'but also failed as quasi-judicial authority and following principal of

natural justice by passing speaking order as well as following ]UdlClal
dlsc1phne too. Therefore, impugned order passed by him is liable to be

set aside on this ground too.

'5'_-T:hat in the entire case except for so called evidences of receipt of
' rﬁoney from the buyers of tiles that too without identity of buyers of
the goods as well as identity of receiver of such cash from the
middleman, no other evidence of manufacture of tiles, procurement of
raw materials including fuel and power for manufacture of tiles,
deployment of staff, manufacture, transportation of raw materials as
well as finished goods, payment to all including raw material supptiers,
transporters etc. in cash, no inculpatory statement of manufacturer viz.
_":appellant no statement of any of buyer, no statement of transporters

who transported raw materials, who transported f1mshed goods etc. are
relled upon or even available. It is settled position of law that in absence
.__-of such evidences, grave allegations clandestine removat cannot sustain.

It is also settled position of law that grave allegation of clandestine

removal cannot sustain on the basis of assumption and presumption and
relied upon following case laws:

(a) Synergy Steels Ltd.- 2020 (372) ELT 129 (Tri. - Del.)

' (b) Savitri Concast Ltd. - 2015 (329) ELT 213 (Tri. - Del.)

{c) Aswani & Co. - 2015 (327) ELT 81 (Tri. - Del.)

- (d) Shiv Prasad Mitls Pvt. Ltd. - 2015 (329) ELT 250 (Tri. - Del.)
(e) Shree Maruti Fabrics - 2014 (311) ELT 345 (Tri. - Ahmd.)

;That it is not a matter of dispute that Tiles were notified at Sr. No. 58
-*'"an’d 59 under Notification No. 49/2008-C.E.(N.T.) dated 24.12.2008 as

amended issued under Section 4A of the Central Excise Act, 1944.
Accordmgly, as provided under Section 4A ibid duty of excise was
!g‘payable on the retail sale price declared on the goods less permissible

:’f.al‘:i'atement @ 45%. Thus, duty of excise was payable @ 12.36% (upto
E _:';:':‘02 2015) and @ 12.50% with effect from 01.03.2015 on the 55% of

retail sale price (RSP/MRP) declared on the goods/packages. That the

mvestzgatlon has nowhere made any attempt to find out actual quantity -
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to know whether goods were cleared wrth dedaratlon y RSP/MRP or
#

without declaratlon of RSP/MRP on the goods/ packag There is no
evidence adduced in the 1mpugned show cause notme pout any case
booked by the metrology department of various states across India
against appellant or other tile manufacturers that goods,were sold by it
without declarlng RSP/ MRP. Though there is no evidence, of manufacture
and clearance of goods that too without declaration of RS /MRP it is not
only-alleged but also duty ls assessed con51dermg the : icalled alleged
realised value as abated value w1thout any legal baszkmg Neither
Section 4A ibid nor rules made there under prowdes llke‘ that to assess
duty by taking reallsed value or transaction value as abated value and
the investigation has failed to follow the said provrsaops Therefore,
sake of argument it is presumed that if RSP/MRP was not declared on
packages then also it has to be determined in the preScnbed manner
i.e. as per Section 4A(4) read with Rule 4(i)of Central Excise
(Determinatton of Retail Sale Price of Excisable Goods) Rules, 2008 and
not by any other manner. As per the said provls1ons, l'nghest of the

RSP/MRP declared on the goods during the previous or succeeding -
months is to be taken for the purpose of assessment and in absence of

~ other details of quantity etc. such realised value duty cannot be

(vii)

Appellant

quaritified. In any case duty has to be calculated_:after allowing
abatement @ 45%. B

That all the allegatlons are baseless and totally unsubstantlated

therefore, questton of alleged suppress:on of facts etc. also does not
arise. None of the situation suppression of facts, w1lful rms-statement,
fraud, collusion etc. as stated in Section 11A{4) of the Central Excise
Act, 1944 exists in the instant case but it is alleged. ,suppgesslon of facts
in the inipugned notice based on the above referred genjeral'allegation.

No.Zand3: .

(V)

()

Their firm has already filed appeal against the lmpugned order

as per the submission made therein contending that.lmpugned

order is liable to be set aside in limine and therefore order

imposing penalty upon them is also liable to be set aSIde

That it is a settled position of law that for 1mposmon of penalty
~ under Rule 26 mculpatory Statement of concern person must be
recorded by the investigation. However, in the present case, no
statement was recorded during investigation and hen_pe, no penalty

be imposed under Rule 26.
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Appeal No: ¥2/110, 110A & 111/RA/2021

- (iii) That no penalty is imposable upon them under Rule 26(1) of the
Central Excise Rules, 2002, as there is no reason'to believe on their
part that goods were liable to confiscation.

(iv) That there is no single documentary ewdence to sustain the
allegations; that the seized documents are not at all sustainabie as
~ evidence for the reasons detailed in reply filed by the Appellant No.
- 1. Investigating officers has not recorded statement of any buyers,
" transporter, supplier etc. Allegation of clandestine manufacture and
_ removal of goods itself is faltacious.

(v) : That even duty demand has been worked out based on adverse
| _inference drawn by investigation from the seized documents which
- itself are not sustainable evidence for various reasons discussed by
~ their firm i.e. Appellant No.1 in their reply; that under the given
circumstances no penalty can be imposed upon him under Rule 26

ibid and relied upon the following case laws:

. (a) Manoj Kumar Pani - 2020 (260) ELT 92 (Tri. Delhi)
(b) Aarti Steel Industries - 2010 (262) ELT 462 (Tri. Mumbai)
(c) Nirmal Inductomelt Pvt. Ltd. - 2010 (259) ELT 243 (Tri. Delhi)
{vi) Ih view of above, no penalty is imposable upon him under Rule 26 of

the Central Excise Rules, 2002.

5. Personal Hearing in the matter was scheduled in virtual mode on 5.4.2022.
Shri P.D. Rachchh, Advocate, appeared on behalf of all the Appellants. He
reiterated the submissions made in appeal memoranda as well as those made in

synopsis submitted by him.

6 | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the
Appellant The issue to be decided is whether the impugned order, in the facts of
this case; confirming demand of Rs. 14,18,162/- under Section 11A(4) of the Act

and imposing penalty upon Appellant Nos. 1 to 3 is correct, legal and proper or -

not. % .

H

6.1. On perusal of records, | find that an offence case was booked by the officers
of Dlrectorate General of Central Excise Intelligence, Ahmedabad against the
Appellant fdr clandestine removal of goods. | find from the case records that the
DGCEI had cbvered 4 Shroffs and 4 brokers/middlemen during investigation, which
revealed that 186 manufacturers were routing sale proceeds of illicit transactions
from the. sald Shroffs/Brokers/ Middlemen. 1 find that the DGCEI has relied upon
ev1dence§ coliected from the premises of M/s National Enterprise, Morbi, Shroff

Page 8 of 19




pertinent to examine the sald evidences gathered by the DGCEl -' '.

by the adjudicating authority in the impugned order to conflrm g '-‘I
Central Excise duty. - i,

accounts operated by M/s National Enterprise, Morbi.

7.1. | have gone through the Statement of Shri Nashirah A irall Dharam -
Proprietor of M/s National Enterprise, Morbi, recorded on 22 ‘}2 2015 under
Section 14 of the Act. In the said statement, Shri Nashirali Amlrah Dharam, inter

o
“Q.1: Please explain the business activities of M/s. National Enterpnse Morbi.

alia, deposed that,

A.l: Mfs. Natnonal Enterprise, Morb1 is running business as a Shroff since Sept,
2014. I am handling ali the work of the firm including. AccountS‘ Banking &
Taxation. | am handling the account of M/s. National Enterprise. The said account
number of my firm is being given to the interested Tiles Manufactiters/Traders,
and said interested Tiles-Manufacturers/Traders subsequently conveyed the same
to their customers for depositions of cash into the said account. Accordmgly, the
customers of Morbi based Ceramic Tiles Manufacturers/Traders dep051t the cash
.into miy aforesaid account through Paying Slips. Subsequently, the ifhages of said
paying slips were sent by the customers to their respective manufadgurersfu-aders
through whatsapp, and the said whatsapp images are being shown. {o me by the
representative of concerned manufacturers/traders- to collect : ‘the amount,
deposited by their customers. We verify the same from our online l;vank account
statement. After such verification, we withdraw the cash from the said bank
account and release the amount to the concerned manufacturers!traders For this
work, we generally. charge Commission ranging from 0.30% to 0.40% of the
amount, so deposited from the concerned Manufacturers/Traders. I, further state
that we do not issue any cheque to any manufacmrers/traders durmg such
transactions. : . : aon

- Q2. Can you identify the customer who are deposmng the mnount from
-various parts of India in your Bank Account ? B

A2 No, | am not aware about the name & address of thc customers who are
depositing the amount from the various parts of India in my bgnk account,
manufacturer / traders in Morbi brings the details of amount deposlted inny bank
account on verification of the deposit of such amount, on the; "next day, after
withdrawal of cash [ use to pay them. -

Q.3: Please peruse the Panchnama dated 22.12. 2015 - drawn at your
residential/office premises. of M/s National Enterpnse Morbz, anﬁ offer your
comments thereon. . e

ive carefully gone through the Panchnama datcd 22, 12 2015 drawn at
fig\office premises of M/s. National Enterprise, Morbl, and I put my

."5
_—
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: ted signature thereon in token of having agreed with the facts, narrated therein.
’ %
. 1 femained present during the whole proceedings of the panchnama.

I

5

2

iy T

.......

Q6 Please explain the name of Ceramic Tiles Manufacturers/traders, whose
customers have deposited the amount inte your aforesaid accounts and to whom
yl;,au have paid such deposited amount in cash. Also explain the name of the
sentative persons of these manufacturers/traders, who visit your office to
c@llect the amount, deposited by their customers along with your code in your
; p vate diaries/registers, being maintained by you.
6:  Sir, the details of name of Ceramic Tiles Manufacturers/traders, whose
}lmners have deposited the amount into our aforesaid accounts and to whom
have paid such deposited amount in cash; name of the representative persons
ese manufacturers/traders, and code thereof in our private diaries/registers,
bgng maintained by us, are as under:

Sr Name of the | Person Mobile No. | Code Word

No ¢ | manufacturer |coming for used in the
« & |/ Trader collecting Diary
' cash
1. 7| Coral Ceramic [ Bhaulikbhai 9979788508 | Bhaulikbhai
2. & |..
3. 5’| Magnum Harshadbhai 9909955515 | Harshad m
#: | Ceramic (M)
20 V..
£
8. Oﬁ analyzing the documentary evidences collected during investigation

from M/ National Enterprise, Morbi, as well as deposition made by Shri Nashirali

Amirali harani, Proprietor of M/s National Enterprise, Morbi in his Statement

recordedk ‘under Section 14 of the Act, | find that customers of Appellant No. 1 had
deposrteg cash amount in bank accounts of M/s National Enterprise, Morbi, which
was con:{;érted into cash by them and handed over the said cash amount to
Appellant No. 1. On examining the Statement of Shri Nashirali Amirali Dharani,
Propnetor of M/s National Enterprise, Morbi, it is apparent that the said Statement
contalned plethora of the facts, which were in the knowledge of the deponent
only. For example, Shri Nashirali Amirali Dharani deciphered the meaning of each
and eve entry written in his private records. He also gave details of when and
how mu@h cash was delivered to which Tile manufacturers and even concerned
persons y h_o_had received cash amount. He deposed that he handed over cash to
a persori%ﬁé?hed Shri Harshadbhai of Appellant No. 1 and also gave his mobile
number. 'lt .iS' not the case that the said Statement was recorded under duress or
threat. Fﬁlrther said Statement has not been retracted. So, veracity of deposition

&

made 1n ‘said Statement and mformatton contained in seized documents is not
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- Appeal No: vzmonoA & 111/RAJ/2021
81 | flnd that Appellant No 1 had devised qsuch a modus- op%randl that it was
almost i im possible to 1dent1fy buyers of goods or transporters wh& transported the
goods. The Appellant No. 1 used to inform M/s National Enterpﬁge, Morbi, Shroff,
about deposit of cash in bank accounts of Shroff on receipt of: co rnunlcatmn from

.lthe said Shroff.

their buyers and such cash amount would reach to them fro

Eal

When cash amount was deposited by buyers of goods in bank'ai;counts of Shroff,

1‘,:

Lt the records So,
there was no details of buyers available who had deposuted cash amount in bank
accounts of Shroff. This way Appellant No. 1 was able to h:de the!dentlty of buyers .

the same was not reflected in bank statements, as emerging fro

of illicitly removed goods It is a basic common sense that no pel%son will maintain
authentlc records of the illegal activities or manufacture being done by it. It is
also not possible to unearth all ev1dences involved in the case The adjudicating
authority is requ1red to examine the evidences on record and decide the case. The
Hon’ble High Court in the case of International Cylinders Pvt Ltd reported at 2010
(255) ELT 68 (H.P.) has held that once the Department proves that something
illegal had been done by the manufacturer which prima facre shows that illegal
activities were being carried, the burden would shift to the ma : ufacturer

8.2 It is also pertinent to mention that the ad]ud1cating authonty was not
~ conducting a trial of a criminal case, but was adjudicatmg a Show Cause Notice as
to whether there has been clandestine removal of exCIsable goods without
payment of excise duty. In such cases, preponderance of probabihtles would be
sufficient and case is not required to be proved beyond reasonable doubt. | rely
on the Order passed by the Hon’ble CESTAT, Banglore in the case; f Ramachandra
Rexins Pvt. Ltd. Reported as 2013 (295) E.L.T. 116 (Tr1 . Bang ),' whereln it has
been held that, T
%72 In a case of clandesune activity mvolvmg suppressmn of pl’OClllCtIOIl and

clandestine removal, it is not expected that such evasion has. to be estabhshed

by the Department in a mathematical precision. After all, a persqn mdulgmg in
clandestme aot1v1ty takes sufficient precautlon to hlde/destro the ewdence

amved at on the yardst.lck of preponderance of probablhty and noton the
yardstlck of ‘beyond reasonable doubt’, as the demslon is, bemg rendered in
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* “In all such cases of clandestine removal, it is not possible for the Department
~ to prove the same with mathematical precision. The Department is deemed to
have discharged their burden if they place so much of evidence which, prima
facie, shows that there was a clandestine removal if such evidence is produced
by the Department. Then the onus shifts on to the Appellants to prove that there

was no clandestine removal”.

9. After careful examination of evidences available on record in the form of
documentary evidences as well as oral evidence, | am of the considered opinion
that the Department has discharged initial burden of proof for alleging clandestine
removal of goods and the burden of proof shifts to the assesse to establish by
independent evidence that there was no clandeptine removal and the assessee
cannot escape from the rigour of law by picking loopholes in the evidences placed
by the Department. | rely on the decision rendered by the Hon’ble Madras High
Court in the case of Lawn Textile Mills Pvt. Ltd. Reported as 2018 (362) E.L.T. 559
(Mad.), wherein it has been held that,

“30. The above facts will clearly show that the allegation is one of clandestine
removal. It may be true that the burden of proving such an allegation is on the
Department. However, clandestine removal with an intention to evade payment

of duty is always done in a secret manner and not as an open transaction for the
Department to immediately detect the same. Therefore, in case of clandestine
removal, where secrecies involved, there may be cases where direct
documentary evidence will not be available. However, based on the seized
records, if the Departmeht is able to prima facie establish the case of clandestine
removal and the assesse is not able to give any plausible explanation for the
same, then the allegation of clandestine removal has to be held to be proved. In
other words, the standard and degree of proof, which is required in such cases,

may not be the same, as in other cases wherp there is no allegation of clandestine

removal.”

10. The Appellant has contended that since cross examination of Departmental
witness was ‘not allowed, his statement cannot be relied upon while passing the
order and determimng the duty amount payable by it. In this regard, | find that
the Appellant had sought cross examination of Shri Nashirali Amirali Dharani,
Proprietor rL)f M/s National Enterprise, Morbi during the course of adjudication.
The adjudié&ting authority denied the request of cross examination by observing
in the impﬁbned order, inter alia, as under:
“15 5 _ Further as discussed above, the witnesses have admitted their
— spectwe role in this case, under Section 14 of the Central Excise Act, 1944,

_ s ily, which is binding on them and relied upon in the case of the noticee.
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Further, 1 find that all the witnesses have not retracted thelr estatement
Therefore, the same are flegal and valid pieces of evidence in the eyes of law. It
is a settled legal posmori that cross examination is not reqmred to be allowed in
all cases. The denial of *opportunity of cross-examination does not vitiate the
adjudication proceedmglh The adjudicating authority was not conductmg a trial
of a criminal case, but }vas adjudicating a SCN as to whether there has been
clandestine removal of [ 'j'clsable goods without payment of duty I ﬁqd that the
Noticee has not prov1dedany mdependent evidence to show that there was no
clandestine removal Im 1.‘]118 regard, I place rellance upon the. Judgement of
Hon'ble High Court of Madms in the case of Commissioner of Cenn:al Excise
Salem Vs M/s Erode Annal Spinning Mills (Pvt.) Ltd, reported at 2019 (366)
ELT647, wherein 1t was held that where opportunity of cross exammanon was
not allowed, the entlre proceedmgs will not be vitiated. .

10.1 | find that Statement of Shri Nashirali Amirali Dharani, Proorietor of M/s
National Enterprise, Morbi, Shroff recorded during investigation has not been
retracted nor there is any allegation of duress or threat during recordmg of his
Statement Further, said Shroff has no reason to depose before the investigating
. officers somethmg which is contrary to facts. It is also pertinent to mention that

the present case was, not one -off case involving clandestine removal of goods by
Tile manufacturers of MOI"bl It is on record that DGCEI had s1multaneously booked
offence cases agarnst 186 such manufacturers for evasion of Central Excise duty
who had adopted similar modus operandi by routing sale proceeds of illicitly
cleared finished goods through Shroffs / Middlemen/brokers. It is also on records
that out of said 186 manufacturers, 61 had admitted the allegat1ons and had also
paid duty evaded by them So, the documentary evidences gathered by the
investigating officers from the premises of Shroffs / middlemen contalned trails
of illicitly removed goods and preponderance of probability is certalnly against
The Appellant. It has been con51stently held by the higher appellate.authortty that
cross examination is not 'ma'rldatory and it depends on facts of eath and every
case. | rely on the decision rendered. by the Hon’ble Bombay High Court in the
case of Patel Engrneenng Ltd reported as 2014 (307) E.L.T. 862 (Bom ), wherein
it has been held that,

“23. Therefore, we are of the opinion that it will not be correct to hold that
irrespective of the facts and circumstances and in all inquiries, the right of cross
examination can be asserted. Further, as held above which rule or principle of
natural justice must be applied and followed depends upon several factors and
as enumerated above. Even if there is denial of the request to cross examine the
witnesses in an inquiry, without anything more, by such denial alone, it will not
be enough to conclude that principles of natural justice have been violated.
Therefore, the judgments relied upon by Shri Kantawala must be 'seen in the
i, backdrop and pecullar circumstances of the assessee’s case before this
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Court.”
10.2 By following the above decision and conSi;dering the facts of the case, | hold
that the adjudicating authority has not erred :"by not acceding request for cross
examination of the witness, as sought by Appellant No. 1.

11. The Appellapt No. 1 has also contendé;d that the adjudicating authority
relied upon the Statements of Shroff as well E;S private records seized from the
premises of M/s National Enterprise, Morbi repré:duced in the SCN but ignored that
Shri Velhibhai Khodabhai Ughreja, Director of _the firm, has filed affidavit dated
30.6,2020 to the effect that they have not .tfmanufactured and cleared goods
mentioned in the SCN without invoice and without payment of duty of excise; that
they have not received any cash as mentioned In SCN frpm any person.

11.1. | have gone through the Affidavit dated 30.6.2020 filed by Shri Veljibhai
Khodabhai Ughreja, who is Appellant No. ‘2 herein, contained in appeat
memorandum. | find that as narrated in Para 3 of Show Cause Notice, summons -
were issued to the Appellant No.1 by the invéstigating authority on 20.9.2016,
25.5.2018 and 26.6.2018 to produce various documents and to give oral statement
but they did not appear. Thus, opportunities wére given to the Appellant No.1 to
explain their position. However, they chose not to avail the opportunity. It is
apparent that filing affidavit after issuance of Show Cause Notice is merely an
afterthought and it has no bearing on the outcome of this case.

12.  The Appellant No. 1 has contended that in the entire case except for so
called evidences of receipt of money from the'buyeré of tiles through Shroff, no
other evidence of manufacture of tiles, procurement of raw materials including
fuel and power for manufacture of tiles, déployment of staff, manufacture,
transportation of raw materials as well as finished goods, payment to all including
raw material suppliers, transporters etc. in cash have been gathered. The
Appellant further contended that no statement of any of buyers, transporters who
transported raw materials and finished goods etc. are relied upon or even
avallable It is settled position of law that in absence of such evidences, grave
allegations of clandestine removal cannot sustain and relied upon various case

taws.

12.1 1 find that the mvestlgatmg officers gathered evidences from the premises
of M/s National Enterpnse, Morbl, Shroff, which indicated that Appellant No. 1
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Dharani, Propnetor of Mi;s Natronal Enterprrse -Morbi during ’the course of
adjudication. Further, as discussed supra, Appel ant No. 1 had de\nsed such a
modus operandi that it was almost d:fﬁcult t ldenttfy buyers of goods or
transporters who transported the goods In catenz iof decisions;, it has been held

that in cases of clandestine removal, 1t ls not possiple to unearth all. the evidences

and Department is not requ:red to prove the caseywith mathematlcal precision. |
rely on the Order passed by the Hon’ ble FESTAT A%lnedabad in the case of Apurva
Aluminium Corporation reported at 1996"__(261) E. L:' 515 (Tri. Ahmd ), wherein at
Para 5.1 of the order, the Tnbunal has ki eld that,: r
| 31 they havq accounted for allJ the goods
produced, shifts to the appellants and,,they have fmled to discharge thxs burden.
They want the department to show cha.llanmso detmls of goods transported or

“Once again the onus of proving

not transported. There are several dec:slons of Hon’blc Supreme Comt and
High Courts wherein it has been held that in su¢h clandestine activities, only
the person who indulges in such actuqt:es knows all the details and it would not
be possible for any investigating oﬂ;tcer.to unearth all the evidences required
and prove with mathematical precision, the g;'wasion or the other illegal

activities”.

j‘l3. . In view of above, the various contentlons ralsed by Appellant No. 1 are of
no help to them and they have failed to drscharge the burden cast on them that
they had not indulged in clandestine removal of Qoods On the other hand, the
Department has adduced suff1c1ent oral, and documentary corroboratwe evidences
to demonstrate that the Appellant mdulged in clandestlne removal of goods and
evaded payment of Central Excise duty I therefore hold that conf1rmat1on of
demand of Central Excise duty amount of Rs. 14 18,162/- by the ad]udlcatmg
authority is correct, legal and proper. Smce demand is confirmed, it is natural
consequence that the confirmed demand is requnre_d to be paid along with interest
at applicable rate under Section 11AA of the Act. 1 therefore, uphold order to pay
interest on confirmed demand. E |
14. The Appellant has contended that Tiles were notrﬁed at Sr. No. 58 and 59
under Notification No. 49/2008-C.E. (N T ) dated 24.12.2008, as armended issued
under Section 4A of the Act and duty was payable on the retail sale pnce declared
~on the goods less abatement @ 45%. Though there 15 no evidence of manufacture
and clearance of goods that too, wrthout declaratloh of RSP/MRP, duty is assessed
) consrdenng the so called alleged reahzed value as abated value without any legal
e Appellant further contended that duty is to be determmed as per
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Retail Sale Price of Excisable Goods) Rules, 2008,which provided that highest of |

the RSP/MRP dectared on the goods durmg the pre\nous or succeeding months is

to be taken for the purpose of assessment.

14.1 | find it is pertinent to examine the provisions contained in Section 4A of
the Act, which are reproduced as under;
“Section 4A. Valuation of excisable goods with reference to retail sale price.-
(1) The Central Government may, by notification in the Official Gazette,
specify any goods, in relation to which it is required, under the provisions of
" the [Legal Metrology Act, 2009 (1 of 2010)] or the rules made thereunder or
under any other law for the time being in force, to declare on the package thereof
the retail sale price of such goods, to which the provisions of sub-section 2)

shall apply.

{2) Where the goods specified under sub-section_( 1) are excisable goods and
are chargeable to duty of excise with reference to value, then, notwithstanding
anything contained in section 4, such value shall be deemed to be the retail saie
price declared on such goods less such amount of abatement, if any, from such
retail sale price as the Central Government may allow by notification in the
Official Gazette,”

14.2 1 find that in terms of the Legal Metrology Act, 2009 retail sale price is
requ1red to be dectared on packages when sold to retail customers. ThlS would
mean that when goods are sold to customers, other than retail customers, like
institutional customers, the provisions of Legal Metrology Act, 2009 would not be
applicable. | |

14.3  On examining the present case in backdrop of above provisibns, | find that
The Appellant has not produced any evidences that the goods were sold to retail
customers. Further, as discussed above, the Appellant had adopted such a modus
operandi that identity of buyers could not be ascertained during investigation.

Since, applicability of provisions contained in Legal Metrology Act, 2009 itself is

not confirmed, it is not possible to extend benefit of abatement under Section 4A
of the Act. Even if it is presumed that all the goods sold by the Appellant were to
retail customers then also what was reatized through Shroff/Middlemen cannot be
consiodered as MRP value for the reason that in cases when goods are sold through
dealers, realized value would be less than MRP vatue since dealer price is always
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under sub-sectlon (1) of section 4A of the Act, - : ;t;;
(@)  without declaring the retml}sale price on th'_ ‘

(b) by declaring the retail sale pnce whlch 1s_, ng
required to be declared under the provisions of the:
Measures Act, 1976 (60 of 1976) 31‘ rules made tli& 5
the time being in force; or i

(c) by declaring the retail sa]e price but obhterates.the same aﬂer their
removal from the place of manufaoture - . .

then, the retaii sale price of such’ goods shall be ascertamed in the followmg a
manner, namely :- L ;

*

(i) if the manufacturer has manufactured and remOVcd ldentlcal goods within a
period of one month, before or after removal of such ‘goods, by declaring the
retail sale price, then, the said declared retail sale P ce_-shall be taken as the
retail sale price of such goods : . .

(ii) if the retail sale pnce cannot be ascertamed in terms of clause (1) the retail
sale price of such goods shall be ascertained by conductmg the enquiries in the

retail market where such goods have normally been old at or about the same
time of the removal of such goods from the place: of manufacturc

Provided that if more than one retall sale price | 1s a30ertamed under clause (i) or
clause (ii), then, the highest of the. qetall sale pnce, S0 a;,g;ertmned shall be taken
as the retail sale price of all such goods » : . :

-.‘. .

14.5 | fll'ld that in the present case; the Appellan N ). 1 has not'.'demonstrated

as to how their case is covered by any of the situ ._;tir

clause (a), (b) or {(c) of Rule 4 |b_]d_1 Hence, p_pQVIsio

‘as envisaged under sub
“of Rule 4(j) jbid is not

applicable.in the present case. | '
14.6 In view of above, plea of thej;Appellant No tb assess the goods under
Section 4A of the Act cannot be accepted-. R

15. The Appellant No. 1 has contended that all the allegatlons are baseless and

T

totally unsubstantlated therefore, quesnon oflall: _Qe' : suppresswn of facts etc.
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Appellant was unearthéd during investigation carried out against them by DGCEI,
Ahmedabad. Thus, this is a clear case of suppression of facts with intent to evade
payment of duty. Considering the facts of the case, | am of the opinion that the _
adjudicating authority was justified in invoking extended period of limitation on
the grounds of suppression of facts. Since invocation of extended period of
limitation on the grounds of suppression of facts is upheld, penalty under Section
11AC of the Act is mandatory, as has been held by the Hon’ble Supreme Court in
the case of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3
(S.C..), wherein it is held that when there are ingredients for invoking extended
period of limitation for demand of duty, imposition of penatty under Section 11AC
is mandatory. The ratio of the said judgment applies to the facts of the present
case. |, therefore, uphold penalty of Rs. 14,18,162/- imposed under Section 11AC
of the Act.

16.  Regarding penalty imposed upon Appellant Nos. 2 & 3 under Rute 26 of the .
Rules, 1 find that the said Appellants were Directors of Appellant No. 1 and were
looking after day-to day affairs of Appeltant No.1 and were the key persons of
Appellant No. 1 and were directly involved in clandestine removal of the goods
manufactured by Appellant No. 1 without payment of Central Excise duty and
without cover of Central Excise Invoices. They were found concerned in
clandestine manufacture and removal of suth goods and hence, they were knowing
and had reason to_believe that the said goods were liable to confiscation under
the Act and the Rules. |, therefore, find that imposition of penalty of Rs.
2,00,000/- each upon Appellant Nos. 2 & 3 under Rule 26(1) of the Rules is correct
and legal.

17.  In view of above, | uphold the impugned order and reject the appeals of
the Appellant Nos. 1 to 3.

18.  Herhdl SarT &t I 18 el T ey swTT ik ¥ R AT |

18.  The appeal filed by the Appellant is disposed off as aboye.
. ganfua / Attested

C

/r

TS Rt Y
(AKHILESH KUMAR
Commissioner (Appeats)

M. M. 8agathlya
stefrers

Suparariendent
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By R.P.A.D.

To,

1. M/s. Magnum Ceramics P.
Limited, 8A National Highway,
Rafaleshwar GIDC, Morbi
363642,

2. Shri Veljibhai Khodabhai
Ughreja, Director,
M/s. Magnum Ceramics P.
Limited, 8A National nghway,,,'-:
Rafaleshwar GIDC, Morbi B
363642.

ol
S

3. Shri Mukeshbhai N. Ughreja,
Director, M/s. Magnum
Ceramics P. Limited, 8A
National Highway, Rafaleshwar:'
GIDC, Morbi 363642. '
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